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Sexual harassment could happen to
anyone in any relationship. 

Disclaimer on
language.

Throughout this training, we make every effort to use inclusive language that reflects the diversity of
people's experiences and identities. Our goal is to ensure that everyone sees themselves represented
and respected in these discussions.



What if I have a
question during
these sessions?



Roadmap

Role of the Decision Maker

Making Determinations

Writing Determination Reports



Role of the
Decision Maker



Decisional Official, Hearing Panel, 
Decision Maker, Adjudicator

Who is the 
Decision Maker?

The recipient employee(s) appointed
to make a determination regarding a
finding of responsibility



Conduct hearing based on policy and
regulations
Hear relevant evidence
Manage decorum and procedure
Render pre-hearing and in-hearing
procedural determinations regarding
relevance and testimony
Draft determination report
Determine appropriate sanctions, if any

Responsibilities of
Decisional Official



Preponderance of the Evidence = 
More Likely Than Not

Clear + Convincing = Higher burden

Remember that the burden is always upon the institution, not the
parties, to prove that a violation has occurred.

Standard of
Evidence



Notice of hearing 10 business days prior to the hearing
List of what is required in the notice in the policy (see
issue on party not participating in hearing)

Pre-hearing coordination
Coordinating hearing logistics

Flow of rooms
Witnesses
Parties
Recording

Managing objections re: conflicts and bias

Hearing 
Coordinator’s Role



Separate meeting(s) with parties + advisors
Invite questions/topics ahead of time (can rule on
relevance ahead of time but still opportunity during
hearing)

If include or exclude based on relevance, document
decision

Witness presence (full agreement if witness does not
need to attend hearing)
Hearing arguments on relevance or directly related but
not relevant and rule on arguments

Exchange rulings prior to hearing

Pre-hearing 



Technology Considerations
All parties should be admitted to the
virtual meeting simultaneously.
Notify parties that the hearing will be
recorded.
Ensure privacy to degree possible.
Mention view options.
Ensure Coordinator sets up breakout
rooms.
Coordinator should provide contact
information.



What happens if a
party or witness
declines to
participate in the
hearing?



Hearing Tips
Breaking the ice

Recording disclosure
Purpose of hearing
Technology disclosures
Introductions
Not legal proceeding
Truthfulness is expected
Introductory questions

Trauma-Informed tone setting
Recognition of difficulty
Need for breaks, pauses
Reassurance of decorum
Discussion of amnesty
View options
What to expect
No preconceived notions



Typical Hearing Flow
Explanation of proceedings
Summary of charges
Opening statements 

Complainant
Respondent

Investigator presentation and
questioning
Questioning of witnesses
Questioning of parties



Only relevant questions are allowed.

"Questions must be submitted in writing to the Chair for
a relevance determination before they are asked."

Evidentiary Considerations:
Relevance

Repetitious questions are not allowed.

"Questions should be framed in a manner that seeks new
information or clarification."



Relevance
Determinations
Evidence is relevant if it has “any tendency” to make a fact
that is “of consequence” to the determination of sexual
harassment “more or less probable than it would be without
the evidence.”

The evidence must be directed to a matter of
consequence, essentially the definition of sexual
harassment. 

The evidence must be probative – it must make
something more or less probable. It does not have to be
undisputed. Whether something is more or less likely is
guided by logic and human experience. 

Technical rules of evidence are not those used in court
proceedings, and hearsay evidence is allowed.



Irrelevant Evidence
Investigation does NOT consider:

Incidents not directly related to alleged
conduct, unless a pattern
Character of the parties
Complainant’s sexual predisposition or
prior sexual behavior (but see next slide)
Respondent’s disciplinary record (but
can be considered if there is a finding in
the sanctions process)



Questions and evidence about a Complainant’s sexual predisposition must
always be deemed irrelevant and therefore excluded.

Questions and evidence about a Complainant’s prior
sexual history must be deemed irrelevant, and therefore
excluded - with two limited exceptions:

Where Respondent contends that someone
other than the Respondent committed the
misconduct.

Where the question(s) or evidence concern
incidents between the Complainant +
Respondent and are offered to prove consent.

Evidence that Must Be Deemed
Irrelevant - with Exceptions



Role of the Decision Maker
The decision maker  applies the standard of evidence
to the relevant facts to make determinations
regarding the allegations.

Rely on undisputed facts
Make credibility determinations for disputed
facts 

Cannot be the Title IX Coordinator



Making
Determinations



Making Determinations

Plausibility
Internal contradictions
Motive
Patterns of behavior
Corroborating information

Assessing Credibility



Addressing Inconsistencies
Don’t be accusatory; remain
neutral.

Be explicit and direct; cite source
of inconsistency.

“You said X but you previously
said Y. Can you help me
understand? Those seem like
different responses.



Title IX § 106.30 Sexual harassment
means conduct on the basis of sex that
satisfies one or more of the following:

(1) An employee of the recipient conditioning the provision of an aid,
benefit, or service of the recipient on an individual’s participation in
unwelcome sexual conduct (quid pro quo)



Title IX § 106.30 Sexual harassment
means conduct on the basis of sex that
satisfies one or more of the following:

(2) Unwelcome conduct determined by a reasonable person to be so
severe, pervasive, and objectively offensive that it effectively denies a
person equal access to the recipient’s education program or activity



Title IX § 106.30 Sexual harassment
means conduct on the basis of sex that
satisfies one or more of the following:

Unwelcome conduct; 
severe;
pervasive; and
objectively offensive. 



Title IX § 106.30 Sexual harassment
means conduct on the basis of sex that
satisfies one or more of the following:

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v),

 “dating violence” as defined in 34 U.S.C. 12291(a)(10),
 
“domestic violence” as defined in 34 U.S.C. 12291(a)(8), or

“stalking” as defined in 34 U.S.C. 12291(a)(30)



Title IX § 106.30 Sexual harassment
means conduct on the basis of sex that
satisfies one or more of the following:

Unwelcome conduct; 
severe;
pervasive; and
objectively offensive. 



Knowing, voluntary, and clear mutual

agreement to engage in specific

sexual activity. 

Consent must be freely and actively

given and communicated by clearly

and mutually understandable words

or actions to participate in each form

of sexual activity. 

Consent



Title IX § 106.30 Sexual harassment
means conduct on the basis of sex that
satisfies one or more of the following:

(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v),

The penetration, no matter how slight; 
of the vagina or anus, 
with any body part or object...
without the consent of the victim.



Knowing, voluntary, and clear

mutual agreement 

to engage in specific sexual

activity. 

. 

Consent



Consent may be withdrawn at any
time. 

Consent to some sexual contact
cannot be presumed to be consent
for other sexual activity including
previous consent or the existence of
a current or previous relationship.
Silence or the absence of resistance
is not the same as consent.

Consent



Lack of consent means:
1.The person has not given consent;
2.The person is incapable of giving consent

because of mental, developmental, or
physical disability;

3.Force is used or threatened;
4.The person is incapable of giving consent

because of judgment-inhibiting intoxication
without regard to the intoxicant;

5.The person is not sufficiently conscious to
provide consent; or

6.The person is not old enough to give
consent. In Indiana, any person who has
reason to believe that a child is a victim of
child abuse or neglect has a duty to make a
report to Child Protective Services or to the
police.

Consent



Non-Title IX
Sexual Harassment?

Student 

Code?

Non-

discrimination

Policy?

Employee

Handbook?

Sexual

Misconduct?

1 2

4 3



Title VII
“It shall be an unlawful employment practice for an

employer…to fail or refuse to hire or to discharge any

individual, or otherwise to discriminate against any

individual with respect to his compensation, terms,

conditions, or privileges of employment, because of such

individual’s race, color, religion, sex, or national origin…”



Unwelcome harassment

Title VII
Hostile Work
Environment

Based on a reason forbidden by Title

VII (race, color, religion, sex or national

origin)

So severe OR pervasive that it altered

the conditions of employment and

created a hostile or abusive work

environment



Harassment must be both objectively

and subjectively offensive

Title VII
Hostile Work
Environment,
continued

Severity and pervasiveness assessed

considering the totality of the

circumstances including the

frequency, the severity, whether it is

physically threatening or humiliating or

merely offensive, and whether it

unreasonably interferes with the

employee’s work performance



Title IX vs. Title VII

Title IX Title VII

Respondents Employee and Student Employee

Hostile Environment

Sexual Harassment

Severe, Pervasive, AND

Objectively Offensive
Severe OR Pervasive

Procedure Title IX ?



Retaliation
Treating someone negatively because
they exercised their rights under the
policy is retaliation.

An institution’s response to a
Complainant or Respondent may, itself,
constitute discrimination on the basis of
sex.



Conflicts of Interest, Bias, and Prejudgment
The grievance process must remain impartial at every level:

The Coordinator, Investigator, Decision Maker, Appellate Officer must
be free from conflict of interest and bias and must avoid prejudgment
of the issues. 
Annual training for all roles must include material on avoiding conflict
of interest and bias.
Parties must be given an opportunity to object to Investigators and
Decision Makers for perceived conflict of interest or bias.
Conflict of interest or bias in the process is a basis for appeal of a Title
IX determination.





Conflicts of Interest
Conflict of interest exists when personal or private interests or loyalties
(family, friendship, financial, social, or other) compromise (or could
compromise) one's ability to be impartial in their judgment, decisions, or
actions.

Actual conflict (positional responsibilities conflict with personal interest)

Perceived conflict (reasonable to perceive competing interests might
influence outcome)

Potential conflict (duties and interests might influence outcome)



Be Mindful of Implicit Bias

Impermissible mental shortcuts, attitudes, and

stereotypes that affect understanding, actions,

and decisions in an unconscious manner.



Some Examples of Implicit Bias

Assuming an accused will always be a man

Making judgments about racial or ethnic groups, or those for

whom English is not a first language

Applying social stigma or inherent credibility judgments to drug or

alcohol use

Associating behavioral stereotypes with particular activities or

groups

Assigning value to a narrative based on your own lived experience



Writing
Determinations



What to Include in a
Determination Report

1. Identification of the parties and jurisdictional elements
2. Identification of the allegations potentially constituting policy violation
3. Precise policy language defining elements of alleged violations
4. Description of procedural steps taken including all witnesses interviewed
5. Findings of fact supporting the determination
6. Conclusions regarding the application of the policy to the facts
7. Determination for each allegation and the rationale for the finding;
8. Any disciplinary sanctions imposed including aggravating + mitigating
circumstances warranting the sanctions imposed;
9. Procedures and permissible grounds for either party to appeal.



What to Include 
in a Determination
Report
Identification of Parties

and Jurisdictional

Elements



What to Include 
in a Determination
Report
Details of alleged 
policy-violating 
conduct



What to Include 
in a Determination
Report
Relevant Policy 
Sections + Standard of
Proof



What to Include 
in a Determination
Report
Relevant Policy 
Sections + Standard of
Proof



What to Include 
in a Determination
Report
Complete Procedural
History of Matter



What to Include 
in a Determination
Report
Determination of
Responsibility on 
Each Alleged 
Violation



What to Include 
in a Determination
Report
Findings of Fact 
Relevant to 
Determination +
Associated Evidence



What to Include 
in a Determination
Report
OR
Findings of Fact:
Undisputed +
Disputed Facts



What to Include 
in a Determination
Report
OR
Findings of Fact:
Undisputed +
Disputed Facts



What to Include 
in a Determination
Report
Conclusions



What to Include 
in a Determination
Report
Assignment of Sanctions,
if any.



What to Include 
in a Determination
Report
Procedures + 
Grounds for Appeal



Decision

If finding of responsibility,
then consider impact
and/or mitigation
statements

Determination of sanctions



Factors in determining sanctions
Nature, severity and circumstances of violations
Respondent’s disciplinary history
Need for sanctions to end discrimination and/or prevent future
discrimination
Need for sanctions to remedy the effects to Complainant and/or
community
Impact on parties
Other information deemed relevant

Student sanctions          Student Code
Employee sanctions         Employee Handbook

Sanctions



Drafting the Determination
Use neutral tone.
Provide as much detail as possible
but rely on factual evidence.
Indicate why certain evidence was
or was not determined to be
credible.
Reconcile inconsistent evidence
and indicate how determination
was made.



Distribution of Report

Clearly reflect bases and process for appeal; both in

cover letter and in determination. 

Once the report is completed, it must be shared

with the parties and their Advisors simultaneously.



Questions?
Feel free to reach out!

jnussbaum@cchalaw.com
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